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INSURANCE ASSOCIATION OF AMERICA (PCI) FOR LEAVE TO FILE AN
AMICUS CURIAE BRIEF
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, administrator, et al.
Plaintiffs,

Vs. : C.A. No.: 04-312-L

JEFFREY DERDERIAN, et al.
Defendants.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ OBJECTION TO MOTION
OF PROPERTY AND CASUALTY INSURANCE ASSOCIATION OF AMERICA
FOR LEAVE TO FILE AMICUS CURIAE BRIEF

Although there is no rule or statute applicable to a federal district Court
that sets out the standards by which those Courts may ascertain the propriety of
and participation of amicus curiae, the Courts have looked for guidance to Rule
29 of the Federal Rules of Appellate Procedure. See United States v. Gotti, 755 F.
Supp. 1157 1158 (E.D. N.Y. 1991). Absent consent from all parties, an amicus
curiae may file a brief only by leave of Court. Further, a motion for such leave
must identify the interest of the applicant, state the reasons why a brief of an
amicus curiae is desirable, and why the matters asserted are relevant to the
disposition of the case. Fed R. App. P. 29 (b)(2).

The decision as to whether an amicus curiae brief is desirable or
necessary rests within the sound discretion of the district Court. Waste
Management of Pennsylvania, Inc. v. City of York, 162 F.R.D. 34 (1995);
Pennsylvania Environmental Defense Foundation v. Bellefonte Borough, 718
F.Supp. 431 (M.D. Pa. 1989); United States v. Gotti, 755 F.Supp. 1157 (E.D.N.Y.
1991); Leigh v. Engle, 535 F.Supp. 418 (N.D.IIl. 1982). Leave to file will be
denied where there is no indication that the parties to the lawsuit will not
adequately present all relevant legal arguments. Northern Sec. Co. v. United
States, 191 U.S. 555 (1903); United States v. Ahmed, 788 F.Supp. 196 (S.D.NY
1992); United States v. Carrols Dev. Corp., 454 F.Supp. 1215 (N.D.N.Y 1978).
Participation of an amicus is more likely to be allowed if the Court has concerns
that one of the parties is not interested in or capable of fully presenting one side
of the argument. Village of Eim Grove v. Py, 724 F.Supp. 612, 613 (E.D. Wis.
1989); Pennsylvania Environmental Defense Foundation v. Bellefonte, 718
F.Supp. 431, 434 (M.D. Pa. 1989).




Other factors considered by the Courts in determining whether to allow an
amicus brief are the usefulness of the brief and the partiality of the amicus
offering the brief. Concerned Area Residents for the Environment v. Southview
Farm, 834 F.Supp. 1420 (W.D.N.Y 1993). The First Circuit Court of Appeals has
frowned on participation that simply allows the amicus to litigate its own views.
New England Patriots Football Club, Inc. v. University of Colorado, 592 F.2d 1196
(1% Cir. 1979). Opposition of paities is also a factor which weighs against
allowing participation. Village of Elmgrove v. Py, 724 F.Supp. 612, 613 (E.D.
Wis. 1989).

The First Circuit, reviewing a decision of the District Court for the State of Rhode
Island, held that an amicus brief should be allowed “only with caution”. In
Strasser v. Doorfey, 432 F.2d 567 (1% Cir. 1970), the Court held:

Nonetheless, we believe a district Court, lacking joint consent
of the parties, should go slow in accepting and even slower in
inviting, an amicus brief unless, as a party, although short of
a right to intervene, the amicus has a special interest that
justifies his having a say or unless the Court feels that existing
counsel may need supplementing assistance.

432 F.2d at 569.

In the present case, Essex Insurance Company (“Essex”), is most
assuredly adequately represented by both local and national counsel, with regard
to all legat arguments relative to its Motion to Dismiss. There is no proffer of
evidence to suggest that Essex’s highly competent counsel require any additional
assistance by Property and Casualty Insurance Association of America (PCI) to
make arguments on its behalf. Additionally, PCI's amicus brief is a clear attempt
to espouse its own partisan views, as opposed to an effort to provide the Court
with necessary assistance and guidance. Indeed, PCI's amicus brief consists
largely of assertion of fact, but as has been made clear, “an amicus who argues
facts should rarely be welcomed.” 432 F.2d at 569. Under these circumstances,
the amicus brief offered by PCI will not provide the Court with any relevant or
additional information which would merit the granting of their motion.

CONCLUSION

As the First Circuit Court of Appeals instructed in Strasser v. Doorley, an
amicus curiae application should only be allowed with considerable caution and
only in circumstances justifying its necessity. In all respects, PCI has failed to
make such a showing in the present case. It is not a party and it ought not to be
allowed to assume the functions of a party. For the forgoing reasons, Plaintiffs




respectively pray that PCI's Motion for Leave to File an Amicus Curiae Brief be
denied.

Respectfully submitted,
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